IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D A. KGOSS and : ClVIL ACTI ON
FREYA B. KGCSS, :
Pl aintiffs, : NO. 97-440
V. :

UNI TED STATES OF AMERI CA,
Def endant .

MEMORANDUM

BUCKWALTER, J. February 4, 1998

Currently before the court is the United States’ notion
to dismss Plaintiffs’ quiet title action for failure to state a
claim For the reasons that follow, the court will grant the
motion in part and deny it in part. As to the remaining issue --
whet her plaintiffs received tinely notice of an assessnent
agai nst themfor the 1974 Tax Year -- the court will treat the
nmotion as one for summary judgnent and solicit further

subm ssions fromthe parties.

BACKGROUND

Plaintiffs David and Freya Koss challenge the validity
of a federal tax lien against their property. See 28 U S.C. §
2410 (a) (allowing quiet title action against government); 26
U S. C 8 6321 (federal tax liens). They do not challenge the

actual underlying assessnment for their 1974 taxes but instead



allege that it was not tinely, and that they did not receive

proper notice of it. See Johnson v. United States, 990 F.2d 41,
42-43 (2d Cr. 1993) (quiet title action appropriate where
t axpayer chal |l enges procedural flaw in assessnent).?

In 1978, after the I RS questioned the Kosses’ returns
for Tax Years 1972 and 1974, they agreed to extend the three-year
limtations period for assessing any deficiency for those years.
See 26 U.S.C. 8 6501 (c)(4) (allowing for contractual extension
of limtations period). Specifically, the Kosses agreed that if
the IRS sent thema notice of deficiency for either Tax Year:

the time for making such assessnent will
expire 60 days after the period during

whi ch the maki ng of an assessnent is
prohi bited. However, this agreenent

w Il not reduce the period of tine
ot herwi se provided by |law for such an
assessnent.

Form 872-A.2

On Decenber 5, 1980 the IRS officially notified the
Kosses of a $48, 788. 05 deficiency for Tax Year 1974, and they
tinely petitioned the Tax Court for redeterm nation. The Tax

Court upheld the deficiency determnation in 1989 and | ater

1. A finding that the assessnent was procedurally flawed woul d not negate the
Kosses’ liability for the Tax Year 1974 deficiency, but it would preclude the
IRS from proceedi ng agai nst them adninistratively via a levy. The IRS would
then need to institute a civil action to collect the deficiency. See United
States v. Chila, 871 F. 2d 1015, 1018-19 (11th G r. 1989).

2. In his affidavit, David Koss inplies that because neither side had

term nated the consent agreenent, the sixty day extension did not take effect.
This m sreads the agreenent, which requires that either the Kosses terninate
the consent agreenent, or that the Appellate Division conclude consideration
of the case, not that the IRS term nate the agreenent.

2



deni ed the Kosses’ notions for reconsideration and a new trial.
They tinely appeal ed on January 26, 1990 -- w thout posting bond
-- and the Court of Appeals for the Third Grcuit affirmed the
Tax Court on June 25, 1990. They did not petition the Suprene
Court for certiorari.

On July 19, 1990, the United States assessed the Kosses
$193,849.51 for Tax Year 1974. The IRS sent notice by mail on
the sanme day, according to the Certificate of Assessnents and
Paynents which the IRS has attached to its Mdtion to Dism ss as
Exhibit B. The IRS registered a federal tax |ien against the
Kosses’ property in Montgonery County on January 31, 1991 and
gave notice of intent to | evy on Decenber 23, 1996. (While the
lien is also based on an assessnent for 1972 taxes, they

chal l enge only that portion of the |ien based on 1974 taxes.)

1. DI SCUSSI ON

The court may grant a 12(b)(6) notion to dism ss only
if a conplaint alleges no set of facts which, if proved, would

entitle the plaintiff to relief. Hayes v. Goss, 982 F.2d 104,

106 (3d GCr. 1992). The burden is on the defendant to nmake such

a show ng. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1409 (3d Cr. 1991). The court must “accept as true al
all egations in the conplaint and all reasonabl e inferences that

can be drawn therefrom and view themin the |ight nost favorable



to the non-noving party.” Rocks v. Phil adel phia, 868 F.2d 644,

645 (3d Gir. 1989).

A. \Whether the assessnment was tinely.

The Kosses contend that the assessnent for Tax Year
1974 was untinely. The Tax Code prohibits the IRS from maki ng an
assessnent until the Tax Court decision becones final, 26 U S. C
8§ 6213 (a), and it suspends the limtations period for making an
assessnent until sixty days after that date. 26 U S. C
8 6503(a)(1). Additionally, the separate agreenent between the
parties granted the I RS sixty days after the tinme for nmaking an
assessnent was prohi bited.

Because the Kosses did not petition the Suprene Court
for certiorari, the Tax Court’s decision becane final upon the
expiration of the ninety-day period for filing a certiorar
petition -- Septenber 23, 1990. 26 U.S.C. 8§ 7481 (a)(2)(A.
Ordinarily, the RS woul d have had sixty days after Septenber 23,
1990 to nmake an assessnent. The Kosses, however, present a
di stinct case. Although they took an appeal, they did not post
an appeal bond, and therefore their notice of appeal did not stay
any assessnent or collection of the deficiency once the Tax Court
deni ed the Kosses’ notion for reconsideration. 26 U S C
§ 7485(a). Thus, although the IRS did not nmake the assessnent
during the pendency of the Kosses’ appeal, it did make it on July

20, 1990, after the Court of Appeals had affirmed the deficiency



determ nation, but before the period for petitioning for
certiorari had expired.

Because, in the absence of a bond, the I RS was not
prohi bited from maki ng the assessnent pending their appeal, the
Kosses argue that, under the agreenment, the IRS was required to
make the assessnent within the sixty day period foll ow ng January
1990. The IRS rejects this argunent because the agreenent
provides that it “will not reduce the period of tinme otherw se
provided by law for such an assessnent.” It therefore argues
that it could have nade the assessnent at any tinme between the
Kosses’ non-bonded appeal and the expiration of the period for
filing a certiorari petition. |In support, it relies on Kahn v.

United States, where the Court of Appeals for the Second Circuit

held that, when a taxpayer takes an appeal but does not file an
appel l ate bond, “the IRS nay make an assessnent but . . . the
gover nnent may neverthel ess have the benefit of the tolling

statute.” 590 F.2d 48, 51 (2d Cr. 1978). See also id. at 51-52

(noting particul ar appropri ateness of general doctrine that
statute of limtations in tax cases should be construed in
governnent’'s favor).

Al t hough Kahn is not directly on point, for exanple, it
does not involve an agreenent of the type the Kosses signed with
the IRS, it is nonetheless conmpelling. The court perceives no

unfai rness where the Kosses specifically agreed that the



al l owabl e tinme for maki ng an assessnent woul d be no | ess than
that provided by | aw, and where the relevant | aw gave the I RS
until November 22, 1990 to nmake an assessnent. As the Kahn court
noted, adopting the Kosses’ interpretation would ultimtely be
detrinental to taxpayers, as, to avoid running afoul of the
statute of limtations, the IRS would need to institute

col l ection proceedi ngs agai nst taxpayers w th pendi ng appeal s,
forcing the taxpayer to litigate the deficiency on two fronts
simul taneously. 1d. at 52. The court wll accordingly dismss
the Kosses’ quiet title action to the extent that it chall enges
the tineliness of the assessnent for Tax Year 1974.

B. Whether Notice of the Assessnent was Tinely.

Distinct fromthe issue of whether the assessnent was
tinmely made, the Kosses question whether the I RS gave themtinely
notice of the assessnment. The Tax Code gives the I RS sixty days
in which to notify the taxpayer that an assessnent has been nade.
26 U S.C. 8 6303 (a). The Kosses do not dispute that the IRS
made the assessnent on July 19, 1990, but they claimthat they
did not receive notice of it until January 31, 1991. (Regardl ess
of whether or not the Kosses received notice, the determ native

issue is whether the IRS mailed it. United States v. Zolla, 724

F.2d 808, 810 (9th Cir. 1984); Pursifull v. United States, 849

F. Supp. 597, 601 (S.D. Ohio 1993)).



The IRS has offered a Certificate of Assessnents and
Paynments (Form 4340), indicating that notice was sent on July 20,
1990. The Certificate creates a strong presunption that it did

provide notice. See, e.qg., CGeiselman v. United States, 961 F.2d

1, 6 (1st Gr. 1992) (collecting cases); United States v.

Nuttall, 713 F. Supp. 132, 137 n.8 (D.Del.), aff’'d, 893 F.2d 1332
(3d Cir. 1989) (Table). 1In light of the Certificate of
Assessnents, the burden shifts to the Kosses to establish by a
preponderance of the evidence that the information in the

Certificate of Assessnents i S erroneous. See Sullivan v. United

States, 618 F.2d 1001, 1008 (3d Cr. 1980); United States V.

Carson, 741 F. Supp. 92, 94 (E.D. Pa. 1990).
The Kosses chal l enge the Certificate by claimng that
it lists two itens they never received and omts two itens that

they did receive. See Blackston v. United States, 778 F. Supp.

244, 246 (D. M. 1991). Because the question cannot be resol ved
on a notion to dismss, the court will treat the governnent’s
nmotion insofar as it regards the notice issue as one for summary
judgnent; permt the parties to nmake additional subm ssions with
regard to the notice issue; and schedule a hearing on the sunmary
j udgnent notion, at which both sides may suppl enent the record,

i f deemed necessary. Fed. R Cv. P. 12(b) & 56.

An Order effectuating the foregoing nmenorandum fol | ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D A. KGOSS and : ClVIL ACTI ON
FREYA B. KGCSS, :
Pl aintiffs, : NO. 97-440
V. :

UNI TED STATES OF AMERI CA,
Def endant .

ORDER

AND NOW this 4th day of February, 1998, upon
consi deration of Defendant’s Motion to Dism ss pursuant to
Federal Rule of G vil Procedure 12(b)(6) (Dkt. # 5), and
Plaintiffs’ Response thereto (Dkt. # 6), it is hereby ORDERED
that said notion is GRANTED I N PART AND DENI ED I N PART, in
accordance with the acconpanyi ng Menorandum Pursuant to Fed.
Cv. P. 12(b) and 56, it is further ORDERED that the parties
shall submt to the court any additional evidence pertaining
solely to the issue of notice by February 13, 1998, and that a
HEARI NG on that issue will be held on February 17, 1998 at 9: 30
a.m, in Courtroom 14A of the United States Courthouse, 601

Mar ket Street in Philadel phia.

BY THE COURT:

RONALD L. BUCKWALTER, J.



